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Airbnb
Context: the Gig Economy

Characterized by the prevalence of short term contracts and freelance work, as opposed to 
permanent jobs.

Fueled by technology, which “allows individuals and groups to utilize technology 
advancements to arrange transactions to generate revenue from assets they possess (such 
as cars and homes) or services they provide (such as household chores or technology 
services).”*  

In this model, the online platforms act as facilitators that bring together people offering goods 
or services with others that need such goods or services.** 

______________________________________________________________________________________________________

* Sharing Economy Tax Center, https://www.irs.gov/businesses/small-businesses-self-
employed/sharing-economy-tax-center, accessed 6/24/2019.

**  Expansion of the Gig Economy  Warrants Focus on Improving  Self-Employment Tax Compliance, 
TREASURY INSPECTOR GENERAL FOR TAX ADMINISTRATION, Reference Number:  2019-30-016, 
2/14/19, pp. 4-5,  https://www.treasury.gov/tigta/auditreports/2019reports/201930016fr.pdf

https://www.irs.gov/businesses/small-businesses-self-employed/sharing-economy-tax-center


We’re living in the gig economy.

Nick Wells, The 'gig economy' is growing — and now we know by how much, CNBC.com,
https://www.cnbc.com/2016/10/13/gig-economy-is-growing-heres-how-much.html,

published 1:15 PM ET Thu, 13 Oct 2016 Updated 1:35 PM ET Thu, 13 Oct 2016, accessed 6/11/19



We’re living in the gig economy.

The gig economy is growing faster than the conventional labor 
market. The foregoing slide features just one set of statistics 
among many that say the same thing. *

*It should be noted that the Bureau of Labor Statistics reported a fall in the gig economy in 
2017 from 2015, but they only counted full time freelancers, leaving out those who work part 
time.



The gig economy isn’t geographically limited

Work is available globally.  

Workers, particularly millennials, may travel widely for work.

Millenials who work untethered by geography are sometimes called

“digital nomads”

They may stay in Airbnbs all around the world



Airbnb and short-term rentals

As laws are structured in the DC Metro area, Airbnb and short term 
rentals allow an owner to use a primary residence to earn income



Airbnb and short-term rentals

Older clients:

Use cash for investment 

Or to stay in primary residence after retirement

Younger clients (or offspring of older clients):

Might want to buy or rent a slightly larger property than they need

With features suitable for short term rental

Extra room

Basement with bed, bath and separate entrance

Use extra money to save, or help pay down the mortgage



Airbnb and short-term rentals

Controversies

Inns are not new.  
Even before Airbnb, travelers who did not carry their own tents and bedding might 
find shelter at the Inn.  Thousands of years ago, when there was no room at the Inn, 
Mary and Joseph were said to have stayed in a manger.

What’s new is the scale, and competition Airbnb has mounted to both 
traditional hotels and conventional real estate leases.  

This has created controversy on both fronts.  

Hotels complain that they have to meet commercial codes that Airbnb 
rentals do not.  

Entrepreneurs buy housing stock for short term rentals that would previously 
be available for single family residences and apartments, creating a 
shortage in affordable housing.  



Controversies

Short term rentals also disrupt occupancy and zoning regulations.

What if a house is in an area zoned for single family residential housing?  

A short-term rental is arguably a commercial use.  

What if a home or unit only has a certificate of occupancy for a single family?  

Renting a room in that property to a second “family” arguably violates the certificate of 
occupancy.



Controversies

Rather than banning Airbnb outright, or allowing it without restriction, many jurisdictions have 
made their peace by compromising.

Montgomery County, Maryland, Fairfax County, Virginia, and Washington D.C
all passed compromises with similar features.  They include:

License and registration with an average $150 cost

Limitation on rental to primary residence

Limitation on the number of days property can be rented, 
that may differ depending on whether owners are home

Hotel taxes paid by guests, submitted to municipality by owner



Controversies
Condominium and Homeowners Associations

Investigator, Department of Housing and Community Affairs (“DHCA”), Montgomery 

County, Maryland, recalls:

Restrictions against short term rentals –

Rare in condominium associations

None in homeowners associations 



Controversies
Condominium and Homeowners Associations

Resolution process for disputes is long.  Might allow owner to game the 

system.  

oFirst, the association files a complaint.  

oThen DHCA must accept the complaint (which they often don’t).

oThe other side has 30 days to respond.   

oOnce they respond, mediation is scheduled.  

By that time the short-term rental is long over.  Even if the association is 

entitled to fine the owner at the end of the process, the owner might see the 

fine as part of the cost of doing business.  



Lease vs. License

Income from real estate leases

Passive per se 

Exceptions:  

Real Estate Pros (> ½ personal services & > 750 hours in real 

prop. trades or businesses, > 500 hours in 

real estate rentals)

Active Management (deduction of $25,000 if AGI $100,000 or less)

Reported on 1040, Schedule E

Income from Airbnb and other short term rentals are typically licenses, not leases

Considered a business

Reported on 1040, Schedule C

Subject to self-employment tax

Losses may be offset against other non-passive income



Lease vs. License

You recall from your studies that the owner of an estate in fee simple 

absolute enjoys the full “bundle of sticks”, including rights of possession, 

control, exclusion, enjoyment, and disposition. 

The fee simple owner also has the right to transfer one or more of these 

sticks.



Lease vs. License

An owner may transfer one of the sticks in the fee simple bundle by leasing
the premises to a tenant.

A leasehold, or tenancy, is an interest in land 

Defined by Black’s Law Dictionary as, “[a]n estate in realty held under a lease; an 
estate for a fixed term of years of possession”. Black's Law Dictionary Free Online 
Legal Dictionary 2nd Ed., https://thelawdictionary.org/leasehold/, accessed 
4/19/2019; 

When an owner leases the premises, the owner transfers to the tenant 
exclusive possession of the premises leased.  

A tenancy involves an interest in the land passed to the tenant and a possession 
exclusive even of the landlord except as the lease permits his entry, and saving 
always the landlord's right to enter to demand rent or to make repairs.  Delauter v. 
Shafer, 822 A.2d 423, 427 (Md 2003), citing 1 Tiffany, The Law of Real Property §
79, at 117-118 (3d ed.1939).

https://thelawdictionary.org/leasehold/


Lease vs. License

An owner in fee simple may also grant a license allowing another to do 

something on the owner’s land. 

A license is not an interest in land, but a permissive use.  An owner who grants a 

license hasn’t transferred any sticks in the fee simple bundle.

“A mere permission to use land, dominion over it remaining in the owner and no 

interest in or exclusive possession of it being given, is but a license.” Delauter, supra

at 428, citing 1 Tiffany, Landlord and Tenant § 7, at 25 (1910)

“[I]f the language used purports to give another the right to use the land only for a 

specific purpose, and there is nothing to show an intention to give the right of 

possession, a tenancy cannot be regarded as arising. Delauter, supra at 427, citing

1 Tiffany, Landlord and Tenant § 7, at 25 (1910)

Hotel and Airbnb agreements fit this description



Taxation
Real Estate Leases vs. Short Term Rental

The difference between leases and licenses has consequences in a 
variety of contexts, among them taxation.

Income from a leasehold, or conventional real estate rental, is taxed one 
way.

Income from a license, or permissive use, is taxed another.



Taxation
Real Estate Leases

Some background:

Tax Reform Act of 1986 (“ACT”) 

Act intended, in part, to curb tax shelter activity by publicly traded partnerships that 
sold ownership interests in real estate to passive investors.  

Investors purchased these ownership interests to utilize the tax deductions 
the interests produced.  

Before the Act, investors could use those deductions to offset unrelated 
income, like salary or portfolio income. The investors were otherwise 
uninvolved with the real estate itself.  



Taxation
Real Estate Leases

Tax Reform Act of 1986 (“ACT”) 

Income from a trade or business that taxpayer did not materially participate in is 

passive income

Current deduction of passive losses limited to the amount of passive income

Most real estate rental activity is passive per se, even if the taxpayer materially 

participates*

______________________________

* Exceptions to passive per se category of real estate 
o Real Estate Professional (adds hourly requirement to material participation)

o Active Management: AGI under $100,000, $25,000 deduction, reduced by 50% each dollar over $100,000



Taxation
Airbnb & Short Term Rentals

Typical real estate lease is for one or more years.  Can be for months, or even a 30 day month-to-

month

A rental arrangement is not a real estate lease if:

1. The rental is 7 days or less, OR

2. The rental is accompanied by substantial personal services*

These are features typical of Airbnb and other short term rental arrangements. 

As the Senate Report accompanying the Act made clear, “operating a hotel or similar transient 

lodging . . .  where substantial services are provided, is not a [real estate] rental activity.” **

________________________________

* Treasury Reg. Sec. 1.469-1T(e)(3)(ii)

** S. Rep. No. 99-313, at 720 (1986). 



Taxation
Airbnb & Short Term Rentals

Duration of Rental

 Seven days or less 

A license or permissive use, not a conventional real estate leasehold.  

The rules impose, in effect, an irrebuttable presumption that a taxpayer offering 

the property for seven days or less is providing “services significant enough to 

justify the conclusion that the person is engaged in a service business rather than 

a rental activity.”  Reg. Sec. 1.469-1T(e)(3)(ii)(A); T.D. 8175, p. 3 (2/25/88).

 More than seven, but not more than 30 days 

Could be a license or leasehold.

Depends on whether the taxpayer provided significant personal services.  
See Reg. Sec. 1.469-1T(e)(3)(ii)(B).  



Taxation
Airbnb & Short Term Rentals

Calculating duration of rental, or “average period of customer use” for taxable year:

 Add all the days customers used the property during the year.  Reg. Sec. 1.469-1(e)(3)(C) 

 Divide it by the number of “periods of customer use”.  Reg. Sec. 1.469-1(e)(3)(C) 

Defined as “each period during which a customer has a continuous or recurring 

right to use the property”.  Reg.  Sec. 1.469-1(e)(3)(D). 

If average period of customer use is seven days or less, rental probably a license, but never a 

lease.  If average period of customer use is eight days or more, see whether substantial services 

were offered.  If yes, rental is likely a license.  If no, depending on parties’ intentions, rental could 

be a lease.



Taxation
Airbnb & Short Term Rentals

Duration of rental one factor in determining whether it’s a real estate rental 

or a service business.

Provision of substantial personal services is another.



Taxation
Airbnb & Short Term Rentals

What are substantial personal services?

Those offered primarily for the renter’s convenience, like regular cleaning, changing linen, or 

maid service. IRS Publication 527, Residential Rental Property, p. 12.  

Substantial services do not include services similar to those customarily performed in high 

end commercial or residential rental property, like cleaning and maintenance of common 

areas, routine repairs, trash collection, elevator service, and security at entrances or 

perimeters.  Pub. 527, p. 12; Reg. Sec. 1.469-1T(e)(3)(iv)(B)(3). 

Value of the services “relative to the amount charged for the use of the property”. Value is 

measured by the cost to the taxpayer of employees performing such services.  Reg. Sec. 

1.469-1T(e)(3)(viii), Example 4.  Where maid and linen services provided to renters cost less 

than 10% of the amount charged for rent, services are not significant enough to remove a 

rental from the category of “real estate rental”.  Reg. Sec. 1.469-1T(e)(3)(viii), Example 4.



Taxation
Real Estate Leases vs. Short Term Rental

A real estate lease is:

- An interest in land

- Gives a tenant an exclusive right of possession, one of the sticks in the bundle of 

sticks that characterizes fee simple ownership

- Is usually for least 30 days

- Is not accompanied by substantial personal services

- Produces passive income

- Does not require the payment of self-employment tax

- Is reflected on Schedule E of Form 1040.  

- If Safe Harbor requirements are met, real estate rentals constitute a trade or 

business entitling a pass-through entity to a 20% deduction under Section 199A of 
the Tax Cuts and Jobs Act



Taxation
Real Estate Leases vs. Short Term Rental

An Airbnb or other short term rental is:

- a license giving a guest the temporary right to stay on the property for a 
particular purpose
- Is not a transfer of an exclusive right of possession, or of any other stick in the fee 
simple bundle.  

- Lasts 7 days or less OR
- May last more than 7 days if accompanied by substantial personal services 
- Is a service business, reflected on Schedule C of Form 1040 
- Is non-passive
- Requires payment of self-employment tax  
- If the service business is performed as a pass-through entity, with material 
participation, the pass-through entity may be eligible for a 20% deduction under 
Section 199A of the Tax Cuts and Jobs Act.



TAXATION
Airbnb and Short Term Rentals

Miscellaneous Tax Issues

Form W-9 and Form 1099

Airbnb, HomeAway, VRBO, FlipKey and similar companies collect rental income 
directly from guests.  Hosts are not involved.

Based on rental income collected, the companies submit Form 1099-Misc to the host 
pursuant to IRC Sec. 6041.  That section requires businesses to report payments to 
individuals of more than $600.

To avoid backup withholding, which is now 24%, hosts should submit Form W-9, 
Request for Taxpayer Identification Number and Certification, to the companies 
collecting the rent.  See IRC Sec. 3406; IR-2018-05, Jan. 11, 2018; Notice 1036 (Rev. 
December 2018)



TAXATION
Airbnb and Short Term Rentals

Miscellaneous Tax Issues

Occupancy Taxes

A/k/a lodging tax, room tax, sales tax, tourist tax, hotel tax

Imposed by states and municipalities 

Paid by guests, but hosts collect the taxes and remit 

Some companies, including Airbnb, collect and submit the taxes on the 

host’s behalf in various jurisdictions. 

Since occupancy taxes are paid by the guest, and are not the host’s 

expense, they are not deductible from income, or reflected on the host’s 

tax return.



TAXATION
Airbnb and Short Term Rentals

Miscellaneous Tax Issues

Maryland has a 6% sales tax.

Various counties have a room tax. Montgomery County, for example, has a Room Rental 

and Transient Tax or 7% of the listing price of the room, including cleaning fees.

These taxes are paid by guests, but collected and remitted to the state/municipality by 

platforms like Airbnb. House Bill 884, passed in 2019, makes it mandatory for platforms 

to collect and remit. 

If the booking is not made through a platform, then the guest will pay the taxes to the 

host, who will, in turn, remit to the municipality and state.



TAXATION
Airbnb and Short Term Rentals

Miscellaneous Tax Issues

Guest Fees

Airbnb and other companies usually charge their hosts a percentage fee, or “guest 
service” fee, for using their platform.  

Airbnb advertises the fee as five to 15% of the price for the room.  

Since this fee is paid by the host, it’s deductible as a business expense, and 
reported on the host’s tax return. 



TAXATION
Airbnb and Short Term Rentals

Miscellaneous Tax Issues

Value Added Tax

Value Added Tax (“VAT”) is a consumption tax assessed on goods and services as 

they travel through the supply chain.  

o Miller sells flour to a baker, baker will pay a VAT.  

o Baker bakes the bread, sells loaf to supermarket, supermarket pays a VAT.  

o Consumer purchases the bread from the supermarket, consumer pays a VAT.  

Host pays VAT on purchases for business, and guests pay VAT on room sales 

(rentals).  



TAXATION
Airbnb and Short Term Rentals

Miscellaneous Tax Issues

Value Added Tax

The U.S. doesn’t have a VAT, but many Asian and European countries do

Since VAT is not payable on U.S. source income, hosts/guests liable for VAT 

should consult an overseas advisor.



TAXATION
Airbnb & Short Term Rentals

Vacation Rentals

1. Leases

2. Permissive uses

a. Short term rentals

b. Vacation rentals

Broadly speaking, real estate rentals fall into two categories: leases and permissive uses. 

For tax purposes, permissive uses fall into two categories: short term rentals reported under 

the rules we just described, and short term rentals reported under the vacation  rental rules.



TAXATION
Vacation Rentals

Hybrid rental activity

Reconciles 2 tax provisions:

IRC Sec. 212(2) permits deduction for “the management, conservation, or 
maintenance of property held for the production of income

IRC Sec. 262(a) prohibits deductions “for personal, living, or family 
expenses”.



TAXATION
Vacation Rentals

Hybrid rental activity

IRC Sec. 280A

Governs rental activity of a dwelling unit that’s also used as a personal residence 

(for > 14 days, or 10% of days unit is rented, whichever is greater)

Dwelling unit can be a house, apartment, condominium, mobile home, houseboat, or the 

like.



TAXATION
Vacation Rentals

Hybrid rental activity

IRC Sec. 280A

A dwelling does NOT include any part of the property “used exclusively as a hotel, 

motel, inn, or similar establishment.” IRC Sec. 280A(f)(1)(B)

If one room and bathroom are devoted exclusively to Airbnb or other short 

term rentals, they are taxed as such, and that one room and bathroom are not 

taxed as a vacation rental.

But if clients live in the house for 6 months, travel to Florida for 6 months, and 

rent house for short term rentals during the 6 months they’re away, then the 

rental income will be reported as a vacation rental. 



Vacation Rentals
Hybrid rental activity

Subject to rules different from leases and short term rentals

If no personal services
 Reported on 1040, Schedule E, Supplemental Income and Loss, Part I, Income or 

Loss From Rental Real Estate and Royalties.

 But passive loss limitations do not apply. IRC Sec. 469(j)(10); Regs. Sec. 1.469-

2(c)(7)(vii) & 1.469-2(d)(2)(xii).

 Sets vacation rentals apart from conventional real estate leases.

If personal services
 Reported on 1040, Schedule C, Profit or Loss from Business (Sole Proprietorship).

 Subject to self-employment tax

 Expenses deductible per IRS/Tax Court rules, and only to the extent of       

income

 Expenses that exceed income are carried over

 Methodology for deducting and carrying over expenses sets vacation rentals apart 

from other businesses



TAXATION
Vacation Rentals

Hybrid rental activity
Expenses

Expenses are deducted in stages.  

First indirect expenses, including mortgage interest, real estate taxes, and 

casualty losses, are apportioned and subtracted. Remaining indirect expenses 

not apportioned to the vacation rental are deducted on Schedule A.

Then, from whatever income is leftover, expenses directly related to the rental 

are apportioned and subtracted.  

These calculations are explained and illustrated on the next two slides.  



Vacation Rentals

Hybrid rental activity

Expenses

Expenses indirectly related to the rental, like mortgage interest, real estate taxes, and 
casualty losses, are multiplied by the following fraction: number of days rented/365.  The 
result is subtracted from rental income.  Remaining indirect expenses are deducted on 
Schedule A.  IRC Reg. Sec. 280A(c)(4)(C) & Prop. Reg. Sec. 1.280A-3(d)(3) 

Rental Income less indirect expenses allocable to the rental yields the income available for 
deduction of direct expenses.  Those are multiplied by the following fraction:  number of days 
rented/total number of days used for any purposes.  Subtracting the result yields income, if 
any, available to offset depreciation.  The IRS, however, uses the same fraction to allocate 
all expenses, indirect and direct, to income:  number of days rented/total number of days 
used for any purpose.  

These calculations are illustrated below.  They assume taxpayer uses the dwelling unit as a 
residence for 30 days during the year, and rents it out for 60 days.   Real estate taxes on the 
home are $8,400, mortgage interest is $3,000, utilities are $350, maintenance expense is 
$1,650, and depreciation is $7,000.



TAXATION
Vacation Rentals

Hybrid rental activity

IRS vs. TAX COURT METHODOLOGY*

IRS BOLTON

Rental Income $10,000 $10,000

Less:  Indirect Expenses

Real Estate Taxes (60/90) x $8,400 = $5,600 (60/365) $8,400 = $1,381 

Mortgage Interest (60/90) x $3,000 = $2,000 (60/365) $3,000 = $493 

Total Indirect Expenses $7,600 $1,874 

Rental Income - 10,000 $10,000

Total Indirect Expenses = -$7,600 -$1,874

Remainder for Direct Expenses $2,400 $8,126

Operating (Direct) Expenses

Utilities (60/90) x $350 = $233 (60/90) x $350 = $233

Maintenance (60/90) x $1,650 = $1,100 (60/90) x $1,650 = $1,100

Total Operating (Direct) Expenses $1,333 $1,333

Remainder for Direct Expenses - $2,400 $8,126

Total Operating (Direct) Expenses = -$1,333 $1,333

Remainder for Depreciation $1,067 $9,459

Depreciation (60/90) x $7,000 = $4,667 (60/90) x $7,000 = $4,667

Remainder for Depreciation - $1,067 $9,459

Depreciation = -$4,667 -$4,667

Net Rental Income 0 $4,792

Carryover -$3,600 0

* Chart adapted from Conor Gilson, John McKinley & Matthew Geiszler, Vacation home rentals and the TCJA, Journal of Accountancy (2018),
accessed at https://www.journalofaccountancy.com/issues/2018/sep/vacation-home-rentals-tax-deductions/, and 

Vlad Frants, Deducting Mixed-Use Vacation Home Expenses:  Uncertainty in the Taxpayer's Favor,  Winter  Points to Remember (2010) 19 at 21,

accessed at www.americanbar.org/content/dam/aba/publishing/aba_tax_times/pointstoremember4.authcheckdam.pdf;

both last visited 2/18/19

https://www.journalofaccountancy.com/issues/2018/sep/vacation-home-rentals-tax-deductions.html (last visited Jan 19, 2019).


Short-term Rental
Management

Some management companies specialize in short-term rentals.  For 

clients who don’t want to handle the details of booking, cleaning, and 

so forth, management companies are an important resource.

The management company can consult with the owner, or perform all rental 

duties.

Charge a percentage of rental income.

Management agreements largely non-negotiable.
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