facebook.com/MVLSProBono/

Maryland Volunteer Lawyers Service

@MVLSProBono

Maryland Volunteer Lawyers Service

Visit www.mvlslaw.org/events for
more info on upcoming training
and clinics!

Resources for MVLS Volunteers:
Looking for Pro Bono Cases?

Pro Bono Portal

Resources for MVLS Volunteers:
Looking for Pro Bono Cases?

FREE Recorded Trainings:
Go to mvlslaw.org/recorded-trainings
● Recordings of past trainings are available in the

following categories:
● -Consumer
● -Estate Planning & Estate Administration
● -Expungement
● -Family Law
● -Housing
● -Human Trafficking Prevention
● -Tax
● -Miscellaneous (business and soft skills)

●

NOT A VOLUNTEER?
●

SIGN UP TODAY!

PPP: Recap
and The
Road to
Forgiveness

Rebecca
Sheppard
Senior Associate
Pro Bono Chair
Rebecca Sheppard joined Frost & Associates, LLC, as an attorney in June, 2016. Rebecca
previously worked for the Comptroller of Maryland in the Hearings and Appeals Section.
Rebecca conducted administrative hearings, issued binding legal determinations and
negotiated settlement agreements on behalf of the Comptroller of Maryland. Rebecca
gained hands-on experience in multiple practice areas, including: Individual Income Tax,
Corporate Income Tax, Sales and Use Tax, Withholding Tax, Admissions and Amusement
Tax, Motor Fuel Tax and Business License Revocation. Rebecca is also experienced in
Personal Officer Liability stemming from assessments in Sales and Use Tax, Withholding
Tax and Admissions and Amusement Tax.

Barred in DC, MD
Frost Law
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Peter
Haukebo
Senior Associate
Peter Haukebo’s a Senior Associate at Frost Law; he concentrates his practice in the
areas of tax controversy and planning and business transactions. Prior to joining the
firm in 2018, he practiced at Chaney | Haukebo LLP. From 2013 to 2019, Peter served
as an adjunct professor of law instructing in the Low Income Taxpayer Clinic at the
University of Maryland Francis King Carey School of Law. He has been a member of the
MSBA’s Taxation Section Council since 2015.
Mr. Haukebo received his Juris Doctor cum laude from the University of Maryland
School of Law and his Bachelor of Arts magna cum laude from Miami University in
Oxford, Ohio. He is admitted to practice before the Maryland Court of Appeals, the
Federal District Court for the District of Maryland, the Bankruptcy Court for the District
of Maryland, and the United States Tax Court.

Barred in MD
Frost Law
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AskFrost.com
Gain clarity into your situation with the help of our attorneys. We
help individuals, families, and businesses with tax, estates, trusts,
contracts, litigation, bankruptcy and more. If your financial future
is at risk, then we’re the group to help. We have offices in
Maryland, Washington DC, Virginia, and Florida and can service
certain national and international legal matters.

Frost Law
839 Bestgate Road, Suite 400
Annapolis, Maryland 21401
Other locations available by appointment only: Baltimore, MD · Frederick, MD
Rockville, MD · Columbia, MD · Ocean City, MD · Washington DC · Fairfax, VA
Fort Lauderdale, FL · Miami, FL

Frost Law
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Borrowing Recap

Frost Frost
Law Law

PPP Loans
○

○

Frost Frost
Law Law

The maximum loan amount of the Paycheck Protection Program for each borrower will equal
the lesser of:
■

$10 million; or

■

The average total monthly payments by the applicant for payroll costs incurred during
the one-year period prior to the date on which the loan is made multiplied by 2.5*; plus
the outstanding amounts of any Emergency Injury Disaster Loan (“EIDL”) obtained on or
after January 31, 2020 which is to be refinanced under this loan.

The interest rate on loans under this Paycheck Protection Program is 1%.

LOAN FORGIVENESS

Frost Frost
Law Law

FORGIVENESS GENERALLY
The amount of loan forgiveness can be up to the full principal amount of the loan and any accrued interest.
An eligible borrower will not be responsible for any loan payment if the borrower uses all of the loan

proceeds (i) for forgivable purposes and (ii) employee and compensation levels are maintained or, if not, an
applicable safe harbor applies.
The actual amount of loan forgiveness will depend, in part, on:
●
●
●
●

Frost Frost
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the total amount of payroll costs;
payments of interest on mortgage obligations incurred before Feb. 15, 2020;
rent payments on leases dated before Feb. 15, 2020; and
utility payments for service that began before Feb. 15, 2020, over the loan forgiveness covered period.

FROM 75%/25% TO 60%/40%
To receive full loan forgiveness, a borrower must use at least

60% of the PPP loan proceeds for payroll costs, and not more
than 40% of the loan forgiveness amount may be attributable

to non-payroll costs.

Frost Frost
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LOAN FORGIVENESS
APPLICATION TIMING
The borrower should submit a loan forgiveness
application within 10 months of the Covered Period and
if the loan is fully forgiven, the borrower will not be
responsible for any payments
.

Frost Law

PAYROLL COSTS: Defined

Frost Law
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Payroll Costs DO NOT Include:
○ The compensation of an individual employee in excess of an annual salary of $100,000, as prorated for the

covered period;
○ No credit received for the ER portion of FICA;
○ Taxes imposed or withheld under chapters 21, 22, or 24 of the Internal Revenue Code of 1986 during the
covered period;
○ Any compensation of an employee whose principal place of residence is outside of the United States;
○ Qualified sick leave wages for which a credit is allowed under section 7001 of the Families First
Coronavirus Response Act (Public Law 116–127); or
○ Qualified family leave wages for which a credit is allowed under section 7003 of the Families First
Coronavirus Response Act (Public Law 116–127)
Frost Law

18

NON PAYROLL COSTS:
- mortgage interest payments (but not mortgage prepayments or principal payments);
- rent payments;
- utility payments;
- lease payments;
- interest payments on any other debt obligations that were incurred before Feb. 15, 2020;

Frost Frost
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SAFE HARBOR #1

Loan Forgiveness amounts, for borrowers who made Full Time Employee
(FTE) reductions, will not be reduced for borrowers who, in good faith and
with documentation, can prove that rehiring a FTE who was employed by the
borrower on February 15, 2020, after which the borrower was unable to find
a similarly qualified employee to fill the position by December 31, 2020.

Frost Frost
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SAFE HARBOR #2
For Borrowers who made FTE reductions, and in good faith, can show
compliance with the requirements of COVID-19 official guidance, were
prevented from a return to pre-February 15, 2020 business activity, reductions
will not be assessed.

Note: This exception does not excuse diminished activity as a result of generalized economic
decline.

Frost Frost
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COVERED PERIOD
The “loan forgiveness covered period” has been extended from the original 8 week
period to a 24-week period beginning on the date your PPP loan is disbursed (presuming
you received your loan after June 5, 2020).
Note: if your PPP loan was funded before June 5, 2020, you may elect to have your loan
forgiveness covered period remain an eight-week period, beginning on the date your PPP
loan was disbursed.

Frost Law

ADVANTAGES OF USING 8-WEEK
FORGIVENESS PERIOD
o

Faster forgiveness. If the borrower qualifies for full loan forgiveness after 8 weeks,
borrower can have the forgiveness process wrapped up within the current calender
year. However, extending the forgiveness period from eight weeks to 24 weeks could
lead to the loan forgiveness process extending into next year.

o

Easier to meet staffing requirements. Some small business owners may find it
easier to maintain staffing levels for eight weeks than 24 weeks.

o

Take advantage of current rules and interpretations. The rules and guidelines for
calculating PPP loan forgiveness are changing quickly and are often unpredictable.
If the borrower decides to wait an additional 16 weeks, there is no telling how the
guidelines might change and whether borrower would still qualify after 16 weeks.

Frost Law

ADVANTAGES OF USING 24-WEEK
FORGIVENESS PERIOD
o

o

More of the loan can be spent on payroll costs. Under the old rules, borrower had to
spend 75% of the loan on payroll costs. Under the new rules, that is reduced to 60%. By
giving employers more time to spend their funds on wages, payroll taxes, and benefits,
more businesses should be able to have their loans forgiven. This may help businessess
to achieve full forgiveness by just using payroll costs.

More time to plan. Business owners have more time to talk to their advisors and
strategize ways to achieve maximum loan forgiveness.

Frost Law

Forgiveness
DOCUMENTATION
Businesses that began their covered periods on or before May 6 that
elect to use the eight-week covered period will have reduced
documentation requirements because they will need to provide Form
941 and any relevant state tax filings for the second quarter only.
Businesses that began their covered periods on or before May 6, but
use the 24-week covered period will need to provide both the second
quarter and third quarter Forms 941 and potentially the fourth quarter
Form 941, in addition to state filings for those quarters when they
apply for loan forgiveness.
Frost Law

SUBMITTING TO YOUR LENDER:
● Your lender must notify you of remittance by SBA of the loan forgiveness amount and
the date your first payment is due.
● Interest continues to accrue during the deferment period.
● Under section 3(b)(1) of the Flexibility Act, the covered period of any borrower will end
no later than Dec. 31, 2020.

Frost Frost
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DEFERRAL
The Flexibility Act further changes the six-month deferral
period for loan repayments and interest accrual so that
payments on any unforgiven amounts will begin on either (i)
the date on which loan forgiveness is determined or (ii) 10
months after the end of the borrower’s covered period if
forgiveness is not requested.

Frost Law

NOTE:
If you do not submit to your lender a loan forgiveness application within 10
months after the end of your covered period, you must begin paying principal
and interest at 10 months.

For example: if a borrower’s PPP loan is disbursed on June 25, 2020, the 24-week period ends on Dec.
10, 2020. If the borrower does not submit a loan forgiveness application to its lender by Oct. 10, 2021,
the borrower must begin making payments on or after Oct. 10, 2021.

Frost Frost
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LAW SUIT RELEASING NAMES OF
COMPANIES OVER $150,000.
o

A federal judge ordered the Small Business Adminstration (SBA) to release detailed information
about roughly $600 billion in loans to small businesses affected by the COVID-10 pandemic,
including the names of the recipients and the loan amounts. The ruling came in a lawsuit filed by
the Center for Public Integrity in June.

o

The information requested includes names of businesses, their addresses, and the amount of
money the SBS loaned to them, among other data. The SBA had released that information for
businesses receiving loans of more than $150,000 but had retained it for businesses receiving
money for less than that amount.

Frost Law

TAX TREATMENT
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TAX TREATMENT
The CARES Act provides that the debt discharge
of a PPP loan is excluded from the gross income of
the business for federal income tax purposes.

Frost Law

THE CAVEAT
● While a forgiven loan is not income, the business cannot
expense the use of those funds if the funds are later forgiven.
● The net effect of this is that small businesses will be taxed on
their PPP loan forgiveness, as they will not be able to write off
those expenses (payroll costs, rent, mortgage interest, utilities).

Frost Frost
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TAX TREATMENT
The IRS further announced that it will deny tax
deductions for Forgiveness Eligible Expenses if the
business reasonably believes forgiveness will be
granted.

Frost Law

TAX DEDUCTION ON PPP EXPENSES
o

In a recent guidance, IRS provided that taxpayers cannot claim a deduction for any otherwise
deductible expense if the payment of the expense results in forgiveness (or is expected to result
in forgiveness) of a PPP loan.

o

Rev. Proc. 2020-51 provides a safe harbor for PPP borrowers that have their loan forgiveness
denied or those borrowers who choose not to request loan forgiveness. In order to qualify for
safe harbor, taxpayers must attach a statement to their return titled “ Revenue Procedure 202051 Statement” that will contain the taxpayer’s name, address, and Social Security number along
with other details outlined in Rev. Proc. 2020-51.

Frost Law

MORE THAN HALF OF EMERGENCY
SMALL-BUSINESS FUNDS WENT TO
LARGER BUSINESSES
o

In response to the Freedom of Information Act request and lawsuit, the data released on more than 5
million loans, showed that more than half of the money from the Treasury Department’s coronavirus
emergency fund for small businesses, went to only 5% of the recipients.

o

Officials from the Treasury Department and the Small Business Administration (SBA) have argued the
program primarily benefited smaller businesses since majority of the loans were for less than $150,000,
as of August.

o

However, now new data shows that more than half of the $522 billion in the same time frame went to
bigger businesses, and only about 28% of the money was distributed in amounts less than $150,000.
Frost Law

PAYROLL TAX DEFERRAL

As of March 27, 2020, businesses may defer the employer
portion of payroll tax through the end of December 31, 2020.

Frost Frost
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TAX DEFERRAL
All businesses, including those receiving loan forgiveness,
are able to defer the deposit and payment of the employer’s
share of Social Security tax that would normally be
deposited during the period beginning March 27, 2020, and
ending Dec. 31, 2020.
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Notice 2020-22
Notice 2020-22 provides relief from the failure to deposit penalty
under section 6656 of the Code for not making deposits of
employment taxes, including taxes withheld from employees, in
anticipation of the FFCRA paid leave credits and the CARES Act
employee retention credit.

Frost Law

PAYROLL TAX DEFERRAL
The payroll tax is deferred with 50% of the deferred
amount payable by December 31, 2021, and the balance
due by December 31, 2022.

Frost Law

TAX DEFERRAL
Form 941 has been updated

Frost Law
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PAYROLL TAX DEFERRAL:
SELF EMPLOYED
● Employer portion self-employment tax can be deferred as well so long as
your fiscal year ends between March 27 and December 31, 2020.
● If you’re self-employed, you are eligible to defer 50% of the Social
Security tax you must pay based on your net earnings in 2020.
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PAYROLL TAX DEFERRAL:
Form 7200
If a business paid employer portion payroll tax from March 27 to present,
or anytime therein, the business may apply for a refund using form 7200

Frost Frost
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Interim Final Rule: June 16, 2020
On June 16, 2020 the SBA issued an Interim Final Rule (IFR) increasing the limit on the
forgiveness of owner compensation for self employed individuals who file a Schedule C or F.

The limit has been set to either eight weeks’ worth (8/52) of 2019 net profit (up to $15,385)
for an eight-week covered period or 2.5 months’ worth (2.5/12) of 2019 net profit (up to
$20,833) for a 24-week covered period per owner in total across all businesses.
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Loan Forgiveness Applications
SBA Form 3508 has been revised (consistent with the Flexibility Act) & Form 3508EZ has been released
The simpler EZ form may be used by Borrowers in 3 circumstances:
1.

SE/IC/sole prop with no employees at time of application and whose loan amount does not include any
employee salaries (i.e., no wages paid in 2019)

1.

Employer neither reduced wages more than 25% nor reduced FTE (but if FTE was reduced, the reduction can
be ignored if the employer was unable to rehire furloughed employees (or they refused re-employment) or
find similarly qualified employees for any unfilled position))

1.

Employer did not reduce wages more than 25% and was unable to operate at the same level of business
activity due to compliance with guidance published by HHS, CDC, OSHA “related to the maintenance of
standards of sanitation, social distancing, or any other work or customer safety requirement related to
COVID-19.”
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PPP LOAN FORGIVENESS
FORM 3508S
o

A Borrower may use this form only if the Borrower received a PPP loan of $50,000 or less.

o

A Borrower who, along with its affiliates, received PPP loans amounting to $ 2 million or more
cannot use this form.

Frost Law

SECOND ROUND OF PPP AND/OR
STIMULUS CHECKS COMING
SOON????

Frost Law

THANK YOU!
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Disclaimer
● The information in this PowerPoint is for general information purposes only.
Nothing in this PowerPoint should be construed as legal advice or tax advice
for any individual case or situation.

● To contact us, email:
Peter.Haukebo@FrostTaxLaw.com
Rebecca.Sheppard@FrostTaxLaw.com

Frost Law
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OUR PRACTICE AREAS

Tax

Frost Law

Business

Litigation

Estate
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