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Impact of History

•
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Institutional systems which have
perpetuated inequities
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facing
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•
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IRS Informational Return
Penalties: Lacking information?
Why IRS penalties on
Informational Returns exist and
how to mitigate them.
By: Michael March
Senior Associate at Crepeau Mourges

Circular 230

• This presentation is not legal advice. The purpose
of today is to help practitioners issue spot – i.e.,
identifying notices from the IRS attempting to
assess penalties for various information returns.

•

Any person engaged in a trade or business, including a corporation,
partnership, individual, estate, and trust, who makes reportable
transactions during the calendar year must file information returns to
report those transactions to the Internal Revenue Service.

•
•
•

Examples: 1099-MISC, 1094-B, 1094-C, 1095-C, 1099-C, 1099DIV, 1099-K
Not an income tax return or any type of return to which tax can
be assessed.
Additional examples of information returns can be found at:
https://www.irs.gov/businesses/small-businesses-selfemployed/a-guide-to-information-returns

•

Also provides reporting requirements for each information
return.

What is an
Information
Return?

•

What are they?

•
•
•
•
•

Form 1094-B: Transmittal of health coverage
information returns.
1095–B: Health Coverage
Form 1094-C: Transmittal of Employer Provided
Health Insurance Offer and Coverage.
Form 1095-C: Health Insurance Offer and
Coverage Insurance.
Show forms

Forms 1094
and 1095

Who must file Forms 1094 and 1095
• 1095-B: Every person that provides minimum essential coverage to an
individual during a calendar year must file an information return reporting
the coverage

• 1095-C: An ALE Member

What is an Applicable Large Employer (ALE)
•

If an employer has at least 50 full-time employees, including full-time equivalent employees, on average
during the prior year, the employer is an ALE for the current calendar year, and is therefore subject to
the employer shared responsibility provisions and the employer information reporting provisions.

•

To determine its workforce size for a year an employer adds its total number of full-time employees for
each month of the prior calendar year to the total number of full-time equivalent employees for each
calendar month of the prior calendar year and divides that total number by 12.

•

Additional information can be found at: https://www.irs.gov/affordable-care-act/employers/determiningif-an-employer-is-an-applicable-large-employer

What is a full-time employee (FTE)
•

A full-time employee for any calendar month is an employee who has on average at least 30 hours of
service per week during the calendar month, or at least 130 hours of service during the calendar month.

•

A full-time equivalent employee is a combination of employees, each of whom individually is not a fulltime employee, but who, in combination, are equivalent to a full-time employee. An employer
determines its number of full-time-equivalent employees for a month in the two steps that follow:

1.

Combine the number of hours of service of all non-full-time employees for the month but do not include
more than 120 hours of service per employee, and

2.
•

Divide the total by 120.
An employer’s number of full-time equivalent employees (or part-time employees) is only relevant to
determining whether an employer is an ALE. An ALE need not offer minimum essential coverage to its
part-time employees to avoid an employer shared responsibility payment. A part-time employee’s
receipt of the premium tax credit for purchasing coverage through the Marketplace cannot trigger an
employer shared responsibility payment.

Employer Shared Responsibility Provisions
•

Under the Affordable Care Act’s employer shared responsibility provisions, certain
employers (called applicable large employers or ALEs) must either offer minimum
essential coverage that is “affordable” and that provides “minimum value” to
their full-time employees (and their dependents), or potentially make an
employer shared responsibility payment to the IRS. The employer shared
responsibility provisions are sometimes referred to as “the employer mandate” or
“the pay or play provisions.” The vast majority of employers will fall below the ALE
threshold number of employees and, therefore, will not be subject to the
employer shared responsibility provisions.

Employer Shared Responsibility Payments
•

An ALE member will owe the first type of employer shared responsibility payment if it does not offer minimum essential
coverage to at least 95 percent of its full-time employees (and their dependents), and at least one full-time employee
receives the premium tax credit for purchasing coverage through the Health Insurance Marketplace. Two types
of transition relief are available for this type of employer shared responsibility payment.

•

Even if an ALE member offers minimum essential coverage to at least 95 percent of its full-time employees (and their
dependents), it may owe the second type of employer shared responsibility payment for each full-time employee who
receives the premium tax credit for purchasing coverage through the Marketplace. In general, a full-time employee
could receive the premium tax credit if: (1) the minimum essential coverage the employer offers to the employee is not
affordable; (2) the minimum essential coverage the employer offers to the employee does not provide minimum value;
or (3) the employee is not one of the at least 95 percent of full-time employees offered minimum essential coverage.

•

https://www.irs.gov/affordable-care-act/employers/minimum-value-and-affordability

How are information return
penalties created?
•

Put succinctly, what happened?

•
•
•
•
•

Employer was an ALE and did not know and did not offer health insurance coverage.
The forms were submitted incorrectly to the Internal Revenue Service.

Upload to the Internal Revenue Service platform was corrupted during submission or failed.
Premium tax credit was claimed for an employee to which Form 1094 was submitted.
Note, TCJA removed penalty for not having health insurance at the individual level.

•

What is the
Premium Tax
Credit
•

The premium tax credit – also known as PTC – is a
refundable credit that helps eligible individuals and
families cover the premiums for their health insurance
purchased through the Health Insurance Marketplace. To
get this credit, you must meet certain requirements and
file a tax return with Form 8962, Premium Tax Credit.
https://www.irs.gov/affordable-care-act/individuals-andfamilies/the-premium-tax-credit-the-basics

Penalty Amounts
• $280 per form.
• Imagine if you have 1,000
employees.

• The broken health care
system in the United States –
what is the purpose of the
penalties?

•

It depends. . .

•
•

•
•

What actually went wrong? This is the point of the
discussion today.
Where are you procedurally – is there still an opportunity
to contest or respond to the proposed penalty
Pre-assessment: Respond to the Notices –
substantiation documents including open coverage
periods, enrollment periods, copies of the actual health
coverage plan.
Post Assessment:

•
•
•

Offer in compromise DTL
Penalty abatement request
Good faith attempt to submit correctly but error
occurred nonetheless – See IRS Notice 2020-76

How do you
fix it?

Form 1099-MISC
•
•

•

Filed with incorrect SSN or TIN.
Generally, the penalty for an incorrect Form 1099 or Form W-2 filed with the IRS is $100 and
the penalty for an incorrect information statement provided to the applicable taxpayer is
another $100. In each case, there is maximum penalty of $1.5 million per year (for a total
maximum penalty of $3 million). These penalties can be significantly higher, however, in the
case of intentional disregard, which can include a pattern of failing to file or filing incorrect
information. In such cases, there is no maximum penalty.
The IRS's 2013 guidance provides that the statute of limitations to assess these penalties for
an erroneous Form 1099 or Form W-2 filed with the IRS runs three years after filing of the
return. Accordingly, where a taxpayer fails to file a Form 1099 or Form W-2,the statute of
limitations on the penalty will not begin to run. For this purpose, the filing of a transmittal
form (such as a Form 1096 or Form W-3) is not sufficient to begin the statute of limitations.

•

Fix it before it occurs – verify individuals SSN or TIN.

•

Social Security Number Verification Service:
https://www.ssa.gov/employer/verifySSN.htm

•
•

Immigration Issues
Post assessment: penalty abatement
request based on reasonable cause.

• Call in first if it does not work write to
the IRS.

• Beware of repeat offenders

How to fix
1099 Issues

Form 1099-K
•

A Form 1099-K includes the gross amount of all reportable payment transactions. You will receive a Form 1099-K from each payment
settlement entity from which you received payments in settlement of reportable payment transactions. A reportable payment transaction
is defined as a payment card transaction or a third party network transaction.

•

Payment card transaction means any transaction in which a payment card, or any account number or other identifying data associated
with a payment card, is accepted as payment. See Square, Venmo, Credit Cards, etc.

•

Third party network transaction means any transaction that is settled through a third party payment network, but only after the total
amount of such transactions exceeds $20,000 and the aggregate number of such transactions exceeds 200.

•

The gross amount of a reportable payment does not include any adjustments for credits, cash equivalents, discount amounts, fees,
refunded amounts or any other amounts. The dollar amount of each transaction is determined on the date of the transaction.

•

NOTE: The minimum reporting thresholds of greater than $20,000 and more than 200 transactions apply only to payments settled through
a third-party network; there is no threshold for payment card transactions.

•

https://www.irs.gov/businesses/understanding-your-form-1099-k

Form 1099K

What if I do not receive a 1099K is there another way to obtain
the information? It depends.
What if the amount on the
1099-K is incorrect? Prepare to
document the file.

1099-Ks will become more prevalent. More
CP2000 Notices and Desk Audits. Eventually
this will create full blown field audits.

How does
the IRS
Move
Forward
from Here

1099-MISC referrals to ICE.

1094 and 1095 – Seems arbitrary and the
penalties coming out of failed reporting are
large. Is there a greater purpose?

Wage and income transcripts will become all
inclusive

Contact Info
• Crepeau Mourges – 1344 Ashton Road, Suite 110,
Hanover Maryland 21076

• Michael@usataxlaw.com
• 667.900.9909
• Follow me on linked in

