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What Is a Trust?

A trust is an arrangement where one person (a trustee) manages and distributes property on behalf
of another person (the beneficiary).

Trusts may be set up in different ways, so exactly how a trust functions and what the money can be
used for depends on the type of trust selected and how the document creating the trust (the trust
instrument) is written.

Why Are You Interested in a Trust?

Having a clear understanding of your goals is the first place to start in determining whether a trust is
right for you. There are costs associated with forming a trust, and many of our clients' goals can be
achieved without a trust.

There Are Other, Simpler Ways to Avoid Probate

If your main goal is to pass your property outside of the probate process, which is required when you
use a Will, you may be able to achieve this goal by naming beneficiaries on your financial accounts
and using a Life Estate Deed to transfer your house or other real estate automatically when you pass
away. For individuals with modest assets, these methods are often the best fit. For more information,
see our resources on Avoiding Probate.

A Trust May Benefit You If:

e You own real estate in multiple states (and wish to avoid probate in multiple states).
e You are leaving an inheritance to someone who cannot or should not have direct access to
those funds. Common scenarios where this applies include, but are not limited to:
i. Your beneficiary has a disability and you do not want them to lose public benefits,
or they cannot manage their own finances;
ii. You want to be sure the funds are used for a specific purpose (ex. education);
iii. Your beneficiary has an addiction or gambling problem; or
iv. Your beneficiary has debts and you want to protect the funds from creditors.
e You want your affairs to be private. Everything that goes through probate (your will) is a matter of
public record, whereas trust instruments are not.

Tax Obligations Are Likely to Remain the Same

A common error is believing that a revocable trust will allow someone to avoid paying state
inheritance taxes on property transferred at death. This is a myth. The tax obligations remain the
same if property in a revocable trust benefits someone who would owe inheritance taxes on a transfer
made through a will (ex. niece, cousin). However, many relatives can receive property without
needing to pay any inheritance taxes (spouse, siblings, children, grandchildren).

It is possible that an irrevocable trust may result in tax savings, but determining whether this type of
trust is right for your situation can be complex. Before making planning decisions for the purpose of
avoiding taxes, you should consult with a trusted professional.

This is not legal advice. Please consult an attorney about your specific situation. To get free legal help
visit: WWW.MVLSLAW.ORG/FREE-LEGAL-HELP/ or call intake between 9 a.m. and 12

p-m. on Monday through Thursday at 1(800) 510-0050 or (410) 547-6537


https://www.mdcourts.gov/legalhelp/expungement
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How Trusts Function
There Are Different Types of Trusts

e Revocable Trust - A trust that can be changed or revoked. The person establishing the
trust maintains control over the property of the trust. This type of trust does not offer any
tax savings or protection from creditors. Property in the trust will pass outside of probate.

¢ Irrevocable Trust — A trust that cannot be changed or revoked after it is formed. This type
of trust may provide protection from creditors and potential tax savings if the person
establishing the trust gives up control of the property in the trust.

e Special Needs Trust — A trust established for a person with a disability which preserves
their eligibility for needs-based government benefits while allowing for their benefits to be
supplemented by the trust.

How Beneficiaries Receive Money from the Trust

How and when a beneficiary receives money or property from a trust depends on the type of
trust established and the terms of the trust. Generally, the trustee has control over decisions
about whether to distribute money or pay for certain expenses that are permitted by the terms
of the trust. However, sometimes a trust instrument may require that certain distributions be
made.

Trustee Rights and Responsibilities

The trustee of a trust may be a person or an organization. For example, it could be a family
member or a professional who is paid to manage the trust. Regardless of who serves in the
role, trustees must be prepared to carry out their role in a competent and ethical manner, and
they are bound by what are called “fiduciary duties.”

Trustees have a duty to be loyal and manage the trust consistently with how the person who
established the trust expressed it should be carried out. They also have a duty to manage and
invest the property of the trust responsibly, to keep clear financial records, and to communicate
with the beneficiaries and prepare and share any required reports.

Can MVLS Help Me Establish a Trust?

No, MVLS attorneys do not assist clients with setting up trusts. However, an attorney with
MVLS can provide brief advice about whether a trust may be right for you as part of the estate
planning process.

This is not legal advice. Please consult an attorney about your specific situation. To get free legal
help visit: WWW.MVLSLAW.ORG/FREE-LEGAL-HELP/ or call intake between 9 a.m. and 12

p.m. on Monday through Thursday at 1(800) 510-0050 or (410) 547-6537
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